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JOINT REQUEST FOR APPROVAL
OF SETTLEMENT AGREEMENT AND FOR GRANT OF APPLICATION

John M. Giannettino ("Giannettino") and John T. Pritchard

("Pritchard"), pursuant to Section 73.3525 of the Commission's

Rules, hereby respectfully request approval of the attached

Settlement Agreement (the "Agreement"). See Exhibit A hereto.

The Agreement contemplates the voluntary dismissal of the

Giannettino application, in consideration of the monetary

payments to Giannettino set forth therein. The parties also

request that the Commission expeditiously complete its processing

of, and grant, of the Pritchard application. However, the

approval and payment of the settlement is not contingent on grant

of the Pritchard application, but instead only or dismissal of

the Giannettino application.

1. Giannettino and Pritchard filed mutually exclusive

applications for a construction permit for a new FM broadcast

station at Burlington, Iowa. Giannettino and Pritchard have

entered into the attached Agreement, which contemplates the ~I &i
~~opies rec'd Ui
U~COE



-2-

dismissal with prejudice of the Giannettino application, in

return for monetary payment reimbursing Giannettino for his

expenses, as permitted by FCC rules. The Agreement is executed

by both parties. Effectiveness of the Agreement is expressly

conditioned upon prior Commission approval thereof, and dismissal

of the Giannettino application. Effectiveness of the Agreement

is not contingent upon grant of the Pritchard application.

2. Giannettino and Pritchard, in declarations attached as

Exhibits Band C, respectively, have stated under penalty of

perjury that neither party filed his application for the purpose

of negotiating or reaching a settlement agreement, and state why

the approval of the Agreement serves the public interest.

Approval of the Agreement, and dismissal of the Giannettino

application, will simplify this proceeding and speed its

resolution. Giannettino's declaration, Exhibit B, also provides

an itemization of the expenses he has incurred in the prosecution

of his application. This demonstrates that the sum he will be

paid is less than his out-of-pocket expenses incurred in the

filing, preparation and prosecution of his application.

3. Approval of this settlement will be in the public

interest as it will simplify the hearing process, and eliminate

unnecessary litigation -- conserving the resources of both the

parties and the Commission. Thus, the agreement should be

approved.

For all the above reasons, Giannettino and Pritchard

respectfully request that the Commission approve the Settlement

Agreement, dismiss, with prejudice, the application of
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Giannettino, and, as soon as possible, grant the pending

application of Pritchard.

Respectfully submitted,

JOHN M. GIANNETTINO

BY---=--=--7""":!I'"-=---:~=-=-=l!"'::"':-:-:r­David D. Oxenford

FISHER, WAYLAND, COOPER
& LEADER

1255 23rd Street, N.W.
Suite 800
Washington, D.C. 20037
(202) 659-3494

Donald E. Ward, Esq.
1201 Pennsylvania Avenue, N.W.
Fourth Floor
Washington, D.C. 20004

Date: January 12, 1993

His Attorney

JOHN T. PRITCHARD

By_---==_---or........--=---::-.:---........-__
Donald E. Ward

His Attorney
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SETTLEMENT AGREEMENT

This Settlement Agreement. ("Agreement") is made this 9!!: day

of January, J.993, by and between JOHN M. GIANNETTINO

( "G.1annettino") and JOHN 'r. PRITCHARD ("Pr.1tcharei") (collectively,

the "parties").

WHEREAS, Giannettino has applied to the Federal Communications

Commission (the "Commission") tor authority to construct a new PM

broadcast station (the "Station") on Channel 276C3 at Burlington,

Iowa (FCC File No. BPH-910719MA, the "Giannett1no Application");

and

WHEREAS, pritchard has applied to the Commission for authority

to construct facilities on the same channel (PCC File No. BPH­

910722MI, the "Pritchard Application"); and

WHEREAS, the Parties' applications are mutually exclusive with

each other; and

WHERBAS, the Partie. wish to avoi4 further costly ana
additional lengthy proce.dings before the Commission and possibly

the courts, as well as the burden that such proceeaings impose upon

the Commission's and the courts' staffs and resources; and

WHEREAS, the Partie. believe that this Agreement will be in

the public inter~st in that it will resolve the pending proceeding

before the' Commission, and thereby permit the more prompt

initiation of a new FM broadcast service to the commun1ty of

Burlington, Iowa; and

WHEREAS, the obligations of the parties hereunder are subject

to the prior approval of the Commission and the conditions herein;

NOW, THEREFORE, in consideration of the mutual promises herein

contained, the Parties agree as follows:
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1. The Parties will file a joint petition ("Joint Petition")

with. the Commi•• ion pursuant to section 73.3525 of the Commission's

aul•• which reque.ts that the Commis.ion:

approve this Agreement;

dismiss the Giannettino Application with
prejudice; and

grant the Pritchard application (although this is
not a condition precedent to the approval of (a) and
(b), above.

The Parties shall file with the Joint Petition a copy of this

Agreement together with all supporting documentation required by

Section 73.3525 of the Commission's Rules. Each party will also"

separately file a request for refund of its Hearing Fee.

2. Pritchard agrees to pay CUannettino, by certified or

cashier's check or by Wire transfer to Giannettino, as

eon.ieleration for the foregoing and for the performance of the

obligations of Giannettino hereunder, the sum of TWENTY THOUSAND

DOLLARS ($20,000.00), or such lesser amount that Giannettino

demonstrates to the Commission is the total amount of the bona fide--
expenses (exclUding the Hearing Fee) which Giannettino has incurred

directly in connection with the preparation, filing and prosecution

of his application, and in connection with settlement

negotiations,to which he is entitled to reimbursement under

Commission rules and policies (the "Settlement Sum"). Pritchard

shall cause the Settlement Sum to be placed in a mutually agreeaole

Escrow Account within five (5) business days of the execution of

this Agreement. If the Escrow payment is not made when due, this

Agreement can be terminated at will by Giannettino. Payment of the



-3-

Settlement Sum 'to Giannettino shall be made within three (3)

business days following the date on which en order or opinion of

the Commission dismissing the Qiannettino Application become. II

Final Order. Por purpose. of this Agreement, a "Final Order" is an

or:4er that is no longer subject to administrative or judicial

reconsideration, review, appeal or stay under applicable statutes

and regulations. The parties agree that, absent appeal or: stay, an

order of an A~m1n1strativeLaw JUdge approving this agreement shall

become Pinal thirty (30) days after the order is releas.d by the

Commission. Effectiveness of this Settlement Agreement shall not

be contingent upon a grant of the Pritchard Application.

3. No payments, other than the settlement Sum specified in

Paragraph 2, shall be made to Giannettino, and such sum shall he

4u. only upon the third (3rd) business day following finality of 8

dismissal of the Giannettino Application.

4. aecogniz1ng that this Agreement is expressly subject to

the prior consent of the Commission and the need for Commission

approval prior to its consummation, Giannettino and Pritchard shall

cooperate with each other and with the Commission by expeditiously

providing to each other or to the Commission, or both, all

addit10nal informat1on that may be necessary or appropriate to

comply with Saction 73.3525 of the Conunission I s Rules. The Parties

agree to prov1de the Commission in a timely manner with such

information as it reasonably requests. The Parties further agree

to use their best efforts in the preparation and filing of all

Commission applications and related documents that may be necessary

or appropriate to reach the result contemplated by Paragraph 1 of
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this Agreement. Giannettino agrees t~at he will provide all

documentation necellary to support hil request for reimbursement.

5. The obligations of the Partie. are expressly conditioned

upe>n Commis.ion approval of thil Settlement Agreement and ;itl

d18mi••ing the Giannettino Application With prejudice, and upon

such actions becoming a Final Order within the meaning of paragraph

3. In the event the.e actions do not become IS Final Order within

one year from the date of submission of this Settlement Agreement

and the Joint Petition to the Commission, either party may, at its

option, terminate this Agreement, and in that event the proceeding

will be restored to its prior statuI.

6. This Agreement is the only agreement between the Parties

hereto and contains all 'of the terms ana conaitions agreed upon

with respect to the subject matter hereof and cannot be amended or

modifiea except by an inltrument in writing signed by the parties.

This Agreement shall be binding upon and inure to the benefit of

.' the Parties, their successors, and assigns. Each party warrants to

the other that he has full power and authority to enter into this

Agreement, ana to perform his obligations hereunder. The Parties

further represent and warrant that they are not under any

restrictions, contractual or otherWise, which prevent Ot preclude

them from entering into this Agreement and from carrying out their

obligations hereunder.

7. The parties agree that this Agreement may be executed in

counterparts, all of which together shall constitute one and the

same instrument.
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8. ~his Agreement shall be construed under the laws of the

state of Iowa.

I. specific pertormance shall be available as a remedy for

breach of this Agreement in addition to other legal or equitable

remedies available under this Agre.ment or under the laws of the

state of Iowa.

10. A notice, request, statement or other communication to J:)e

given hereunder will be in writing an4 will be sent by firat-cla••

mail, postage prepaid to the party as follows:

If to Giannettino:

John M. Giannettino
P.o. Box 946
Burlington, Iowa 52601

with a copy to:

David D. Oxenford, Esq.
Fisher, Wayland, Cooper and Leader
1255 23rd street, N.W.
Suite 800
Washington, D.C. 20037

If to Pritchard:

John T. Pritchard
2212 Piper Place, Apt. 1
Burlington, Iowa 52601

with a copy to:

Donald E. ward, Esq.
1201 Pennsylvania Avenue, N.W.
Fourth Floor
Washington, D.C. 20004

or to such other address or to such other person as either. party

may designate by notice given in writing. Any notice, request,

statement, or other communication will be deemed to have been 91ven

three days after it was mailed.
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IN WITNESS WHEREOF, the parties have affixed their signatures

to this Agreement on the date(s) indicated below.

/
tlate: ,;]...AtJ___.Cj"'--__, 1993

Date:



EXHIBIT B



DECLARATION

I, John M. Giannettin,o, hereby deolare under penalty ot

perjury:

1.

3.

4.

5.

I am an app1ioant for a n.w YM station at Burlington,
Iowa.

My applioation wa. not til.d tor purpo••• ot r.achinq a
••ttlement.

Oth.~ ~.n the con.i4.~.tion ••t forth in the Settlement
Agr••••nt with John T. Pritohard, I have been n.ith.~
promi••d nor paid any consideration for the 4ismis.a1 ot
my application.

Approval ot the settlement Aqree••nt would :b. in the
public interest as it will exp.dite the provision of an
important new broadcast s.rvice to Surlington, Iowa.

An itemization of the expens•• which I incurred in the
preparation and prosecution ot my applioation are
attached hereto.

. .



"~pen8e Itemization for John Giannettlno
Re: Channel 216 03, 8uxllnqton, Iowa.

ENGINEERING: (Paid accounts)

7/18/'0 Harvest Comaunlcations •.••• CKI3662 ..••....•• $ 250.00
(Dataworld frequency search)

10/4/90 Harvest/Duane Polich •.....• 13790 •.••••..•• $ 250.00
(Petition for Rulemaklng)

5/7/91 P-N-P Broadcasting ..•..•.••.• 4483 •.••.•••.. $ 25.00
(Eng. Expenses)

6/1~/91 P-N-P aroadcasting ••....•..• 14568 .••.••.••• $ 25.00
(Eng. Expenses)

'/16/91 John Allen ••••••.••. #4697 .•.•.••••• $ 405.00
(Airspace Consult/F.A.A. study)

ENGlNEERING: (Outstandln9 accounts)

1. Ca~tell1 Engineering
~otal cost .•••..•.•.....•••..••...... $1988.42

-Transmitter location search
-Prellmlnaxy interference maps
-PJ;el1mluaxy Site selection
. Englneexln9 con~ulting

2. Communlcatloo8 Bn91neerlnq Services
Total Oost ••.••..•.••.•..•.•.•..•..•• $4260.16

-Review ot Prell~. site material
~rcparatlon of BH applIcation & EXhibits

-Final PH ~pacln9 study, Interference maps
-Population counts & coverage maps
-Advise & Consult on pritchard App.

Legal S~xvlces: (Pal~ accounts)

6/4/91 Hollan~ ~ Knlght ..•...•.•.•. CK.4568 •..••.••.• $ 50.00
(Le9a1 Opinion)

10/12/92 Heck AccountIng •••...•.•• CK.6475 •.•••••••• $ 100.00
(Review lax 1.pllcatlons of settlement offer)

11/10/92 Beckman, Hirsch,& Ell .•••. CK.S562/5585 •.••. $ 280.20
(Opinion on settlement offer paperwork)

Le941 Services: (outstandln9 accounts)

1. Fl~her, wayland, cooper,' Leader
(Legal Services from App to settlement) ... $7360.52

-Application p~epa~atlon

Draft and review v~£lous settlement offers
-Legal Services and Oplnlons



9/16/92

9/92
9/17/92

6/91-1/93
6/91-1/93
9/16/92

FM EXPENS~S CONTtD.

Hlec~11aneuu5 Expenses (pa1d Accounts)

7/1/91 Amer1cdn Investigation Agency •.• 4654 •••••..•. $ 70.20
(research and investigate cOMpetitor)

7/1/91 Hl1eaqe for site select1on •... lcash .•.....•. $ 33.60
(.28cents @ 120 ailes)

7/3/91 JSJ, Inc ••••.•••...•••..•••... #4710 •••..•••. $ 200.00
(land option fee for transm1tter site)

7/18/91 F.C.C. Application Fee •••....• 14102 .....•.•. $2030.00
(form 301)

O/1!i/91 Hawkeye Nevpaper .••••••.•.....• 4912 ..•...•.. $ 17.59
(public notices as required)

5/28/92 Electronic Seminars ..•..•.•.•. '6092 .•.••.•.. $ 100.00
(FH equipment research)

9/24/92 Chris Chrlttenden .•.....••.•.. 16451 .•.•..•.• $ 160.00
(Reference Room re~earch)

9/22/91 Auto Travel to Wash D.C••.••..•various •....• $ 529.20
(conference Attorney Oxenford 1890 miles .J'~ 28per)

9/22/91 LodgIng for Wash D.C. meet1ng .•various •••.•• $ 185.00
(two nights each way - (4) @ 46.25)

9/91 Heals (5) days @ 25.00 per day •.•.••..••...• $ 125.00
9/22/91 Parking in Wash D.C •....•...•• 'cash ••..••••. $ 10.00

(paid parking)
1/90-1/93 Long Distance Phone/Fax charges (31 months @av9.

$19.75 per aonth) ..........••va~lous..•... $ 612.25
6/91-1/93 Federal Express ..•...•....•.•varlous ..•.•. $ 165.00

(eleven deliveries @ 15.00ea.)
6/91-1/93 Postage •..•..•.••...•.......•various .....• $ 61.95

(1"8 i 1 coats)
Coples •.• @.10cents ea ......••.........•..• $ 47.50
Hap Copies •. @.50 cents ea .....•.....•.... $ 6.00
Auto travel to Wash D.C ....• 'variou6 .•...• $ 534.80
(Cunf. Oxenfor~/Ref. Room Research 1910 mlles@.28)
Lodglng for Wash D.C. tx: lp .. Iva:d.ous ..•• '.. $ 185.00
(4 ni9ht~, two each war @46.25)
Heals (5) days @ 25.00 per day•••••••••••• $ 125.00
Parking Wash D.C ....•....... 'cash $ 8.00
(paid pa~kln9 @ cltlpark)

Ml~cl. Mileage to and fx:om settlement confex:ence6 with
~r!tch~~d, and research 1n GaleSburg, IL .@.28cents.$ 49.00

TWO PAGE TO~AL .•• ~2~,249.39
th~u ~4n 6, 1993.



HARVEST COMMUNICATIONS LTD.
TELECOMMUNICATIONS CONSULTANTS

P.O. Box 1002
AMHERST, NH 03031

PHONE (603)429-8199

July 12, 1990

Chip Giannettino
Box 946
Burlington, IA 52601

Dear Chip,

This letter will confirm your request for Harvest Communications to conduct
an indepth frequency search for Burlington, IA.

The total cost of this project is $250.00. As agreed, please send
the full amount by return mail.

If we are successful in finding an acceptable class A, class C1 or
class C2, you may direct this firm to also submit a rulemaking to the Federal
Communications Commission on your behalf for an additional $250.00.

The following are the names and telephone numbers of two former clients
which you may feel free to contact:

1) Chief Justice Robinson Everett
202-272-1461 Washington, D.C.

2) George Klein
516-581-0346 New York state

Thanks for your confidence in Harvest Communications.

Ron Baptist
President

RDB!ps



r
John M. Giannettino
KCPS Radio
Box 946
Burlington, Iowa 52601

L

..,
HARVEST COMMUNICATIONS LTD.

TELECOMMUNICATIONS CONSULTANTS

P.O. Box 1002
AMHERST, NH 03031

PHONE (603)429-8199

INVOICE
Quantity

1

Description

FOR SERVICES RENDERED IN: '.

FREQUENCY SEARCH FOR FM CHANNEL AT
BURLINGTON, IA.

PREPARATION OF PETITION FOR RULEMAKING TO
ALLOCATE FM CHANNEL 276C3 TO BURLINGTON

LESS PAYMENT RECEIVED

TOTAL AMOUNT DUE

TERMS: Payable upon receipt of invoice.

Please remit payment to: Duane J. Polich
5550 35th Ave N.E.
Seattle, WA. 9810 1

UnIt price Amount

500. 00

250. 00

250. 00

Please make check payable to: Harvest Commun caticns, Ltd. v
P-N-P Broadcas ing, Inc.

THANKS FOR USING HARVEST COMMUNICATIONS
WE APPRECIATE YOUR BUSINESSI

5UBTOTAL~ __~__

TAX t-----+--­

TOTAL 250. 00



INVOICE

P-N-P BROADCASTING, INC.
5550 35TH AVE N.E.
SEATTLE, WA 98105

- --, --.-. -- - .- .'-~--- ......__ ..____._ :a.a=.=....-....z:....=.~.=..=.....__ :a_~..=-=__ -....c. __~'=-:.=a=-==-=.,:a._ .....== • B.__==. ,:11_.
BILL TO: JOHN "CHIP" GIANNETTINO

KCPS RADIO
BOX 946
BURLINGTON, IA 52601

••••• -=.==•• ===.=•••••=-.=•••• ==•••••=-=---..=-•••••••••••• ==••==

FOR SERVICES RENDERED IN CONNECTION WITH TELEPHONE
CONSULTATION ON NEW FM ALLOTMENT AT BURLINGTON, IOWA.

TOTAL TIME: 1/2 HALF HOUR @ $ 50.00 PER HOUR.

TOTAL AMOUNT DUE:

$25.00

$25.00
======
======

PLEASE MAKE CHECK PAYABLE TO P-N-P BROADCASTING, INC. AND REMIT
TO ABOVE ADDRESS.
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John P. Allen

Telephone
(904) 261-6523
FAX (904) 277-3651

July 8, 1991

Mr. Chip Giannettino
P. O. Box 946
Burlington, IA 52601

Airspace Consultant

P.O. Box 1008
Fernandina Beach, Florida 32034

RE: BURLINGTON, IA - PROPOSED FM FACILITY - 103.1 MHz

STATEMENT FOR SERVICES

AERONAUTICAL EVALUATION:

EXPENSES:

$450.00

$0.00

CURRENT BALANCE: $450.00
______________fD, ?ftbjql
TERMS: Statements paid within (10) days of statement date qualify

for a (10) percent discount. Statements are payable within
(30) days of statement date. Statements that have not been
paid within (30) days of statement date will incur a (1.5)
percent service charge.

NOTE: DISCOUNT DOES NOT APPLY TO EXPENSE



.-------------C:,ASTELLI ENTERPRIZESS---------------
~r--------------P.O.Box 68:----------------

,.....,I-:-II------------Burlington, IA 52601---------------

31 December 1992

To Whom it may concern,

I John C. Lenahan, Jr. declare under penalty of perjury have
performed engineering services in connection with channel 276C3,
Burlington, IA for John M. Giannettino totaling $1988.42.

Consulting/engineering services for
transmitter site comparisons,
interferance/city grades and
coverage studies.

Mileage, copies, postage etc.

/J;n~.4!:i:n, Jr.
510-54-7847
Owner, Castelli Enterprizes

$1800.00

$188.42
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DBCLARATION

I, Richard L. Biby, hereby declare under penalty of perjury

that communications Engineering Services, P.C. has charged John

M. Giannett1no $4,260.16 for engineering services in connection

with his application for a new PM station at Burlington, Iowa.

This 1s a reesonable and customary charge for similar services

performe4 for PM applicants. Our services include the folloWing:

Review o~ PM site location; preparation of FCC
Form 301 engineering material; Review of Competing
Application; Review of Comparative Coverage and
FAA matters; Telephone conversations with the
applicant and counsel.

RIchard L. siby, P.E.
Date: January 12, 1993

'-



DECLARATION

I, David D. Oxenford, hereby declare under penalty of

perjury:

1. I am a Partner in the law firm of Fisher, wayland,
Cooper and Leader.

2. OUr firm has represented John M. Giannettino in
connection with his application for a new FM station at
Burlington, Iowa. He has incurred legal fees in the
amount of $7360.52 in connection with that application.

3. The services were charged at our normal and customary
rates.

4. The services we performed on his behalf included the
following:

discussions of the Form 301 application,
preparation of the Form 301 application, filing of
the 301 application, preparation of the public
file and public notice instructions, review of
competing application, discussions of competing
application, discussions of investigations of
competing applicant, discussions of Petition to
Deny filed against competing applicant, meetings
with Giannettino to discuss competing applicant
and settlement proposals, review of settlement
proposals, review of Hearing Designation Order,
discussion of various prosecution options,
preparation of settlement documents, filing of
settlement documents.

Dated: January 11, 1993
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AMERICAN INVESTIGATION AGENCV
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

TOI Mr. John (Chip) M. Giannettino
AM Radio Station KCPS
408 N. Main St.
Burlington, Iowa 52601

Date: June 28, 1991

Due Date: JUly 12, 1991

Re: rM radio license investigation

--------------------------------INVOICE-------------------------------
Amount Balance

Due

6/24/91 1.5 hours @ $45/hour
IClwa tax @ 4%

67.50
2.70

67.50
70.20
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-JSJ, INC.
PO. BOX 965 • BURLINGTON. IOWA 5260 1 • (319) 753-1667

ACCOU"'J r NO, SHIPPED VIA:

SOLD
TO: KCPS RRdio

1408 N. Nain St.
Burlington, Imvn 52601

SHIPPED
TO:

QUANTITY PRODUCT
CODE

DESCRIPTION UNITS UNIT
PRICE

AMOUNT

Option for Land
mvy 31•. t'lest
Hest Burlington, lown

200.00

~," ~ NO DISCOUNT ALLOWED
CONTAINERS. TAX OR

DELIVERY CHARGES

NET 30 DAYS

ON INvOle@:
TO'tAL

l .j j , 200.00

".
". I • • • • ~ I ' l e • • ,


